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Foreword

The commemoration of the bicentennial of the United States
Constitution should be an occasion of festivity tempered by
solemn gratitude for the gift our Founding Fathers bequeath-
ed to us. But if the Constitution is to survive as something
more than an abstract symbol—a parchment counterpart of
the Statue of Liberty—the celebration must also be the occa-
sion for broadened public awareness of the principles of
constitutional government. For the anniversary comes at a
time of grave crisis in our constitutional history.

The federal judiciary, originally designed as part of a
carefully balanced mechanism in which it shared guardian-
ship of the Constitution with the executive, the two houses
of Congress, and the state governments, has gradually taken
sole custody unto itself, proclaiming that its decisions and
not the Constitution are the supreme law of the land. What is
even more dangerous, the Supreme Court has, during the
last two or three decades, become progressively more blatant
in disregarding the Constitution and arriving at decisions on
the basis of the justices’ ideological predilections in regard to
“social progress” and “human dignity.” These usurpations
are compatible neither with the idea of constitutional govern-
ment nor with the ideal of a government of laws.
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All the essays in this volume are, in one way Or
another, addressed to this problem, its ramifications, and its
implications. They are the product of long, deep, and careful
research and reflection; but, though they are appropriately
cast in the muted tones of scholarship, collectively they
sound an alarm bell in the night. Every thinking and public-
spirited American can learn from their message. For two
centuries the Constitution has provided the American people
with a framework of limited government, designed for
liberty. It is up to us to preserve that framework for our
posterity, even as the Founders created it for theirs.

Forrest McDonald
Department of History
University of Alabama
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Introduction

In less than a year, the people of the United States will cele-
brate the two hundredth anniversary of their Constitution.
The approaching bicentennial finds Americans of all political
persuasions united in the belief that this ancient document is
the surest guardian of their liberties and way of life. None-
theless, the interpretations of its provisions are as controver-
sial today as they were in Washington’s first term. Some
Americans believe that the Constitution requires a wall of
separation between church and state, while others see gov-
ernmental assistance to religion generally, although not to
any preferred sect, compatible with religious liberty. Some
see “the equal protection of the laws” as requiring affirmative
action by the government on behalf of minorities, while
others see the same constitutional provision as forbidding
this practice. Some regard the First Amendment’s guarantee
of freedom of speech as absolute, while others would quali-
fy or limit its exercise.

At the highest level of thinking about the Constitution,
opinion is also divided. The dominant school of constitu-
tional jurisprudence, legal realism, or noninterpretivism,
holds that the Constitution is merely a procedural document
containing no principles beyond the procedures themselves.
According to this school of thought, the aim of the Constitu -

xiil

R 2 . i, - -




tion is not to inform American political life with any ethical
norms, nor to shape public policy in terms of any set of
values. Rather, America should be regarded as a pluralist
society, containing a number of equally valid value systems,
each struggling for the means of expressing itself. Constitu-
tional procedures merely set the rules of the competition. In
short, the Constitution is seen as wholly indifferent to the
end results produced by constitutional procedures. John Hart
Ely, a leading proponent of this view, has characterized the
Constitution as neutral with respect to substantive values,
concerned only with procedural fairness.

Over the past two decades, however, another school of
constitutional interpretation has arisen, contending that this
doctrine is not consistent with the Founders’ beliefs. This
newer scholarship, which presents itself as a revival of an
older, more authentic tradition, holds that the authors of the
Constitution believed that its provisions were informed by
the “Laws of Nature and of Nature’s God,” and gave
expression to immutable principles of justice. The dominant,
value-free school of thought answers these criticisms by
pointing out that the Constitution is a living document, that it
must evolve over time, and that an important step in its
evolution has been its escape from the confinements of the
natural law thinking which characterized the Founders.

All of the essays here, with the exception of Lino A.
Graglia’s How the Constitution Disappeared, were
originally presented at Hillsdale College. In March of 1986,
Hillsdale College’s Center for Constructive Alternatives
(CCA) sponsored a week-long seminar in order to ask,
“Who is right, the interpretivists or their critics, the modern
legal realists?” If the Constitution is to be understood as
consistent with human liberty and dignity, must it also be
understood as grounded in immutable principle, or must the
natural-right framework of interpretation be discarded as
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outmoded and unduly restrictive? If the Framers were
wrong, should we take steps to reform the Constitution? If
they were right and still present superior claims to
understanding constitutionalism and the rule of law, then
should steps be taken to restore the original understanding of
their work?

The March CCA, entitled “The Authority of the Consti-
tution: Procedural or Ethical?” paid particular attention to the
interpretation of the First and Fourteenth Amendments to the
Constitution. The former provides for freedom of speech,
press, assembly, and religion, and the latter guarantees the
equal protection of the laws to all citizens. Controversies
surrounding the interpretation of these portions of the Con-
stitution are key to understanding the issues between the
modern constitutional scholars and their natural-law critics,
because it has largely been through the adjudication of cases
concerning these amendments that the realists’ canons of
constitutional interpretation have come to assume their
present dominance.

Special appreciation is extended to Dr. Thomas F.
Payne of the political science department at Hillsdale College
for his help in preparing the introduction to this volume, and
to Mrs. Patricia DuBois for her assistance in compiling and
typing all of the essays included here.

XV



